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Title  50 — Wildlife  and  Fisheries 

CHAPTER  I — UNITED  STATES  FISH  AND 
WILDLIFE  SERVICE,  DEPARTMENT  OF 
THE  INTERIOR 

GENERAL  PROVISIONS,  GENERAL  PERMIT 
PROCEDURES  AND  ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

Prohibitions  on  Certain  Uses  of  Endan¬ 
gered  or  Threatened  Plants,  Permits  for 
Exceptions  to  Such  Prohibitions,  and 
Related  Items 

AGENCY:  U.S.  Pish  and  Wildlife  Sen’- 
ice.  Interior, 

ACTION:  Final  rulemaking. 

SUMMARY :  This  document  makes 
changes  to  the  regulations  to  protect  en¬ 
dangered  or  threatened  plant  species.  It 
establishes  prohibitions  and  a  permit 
procedure  to  grant  exceptions  to  the  pro¬ 
hibitions  under  certain  circumstances.  It 
also  provides  for  treatment  of  non-en- 
dangered  or  non-threatened  plants  as 
endangered  or  threatened  species  if  that 
treatment  would  enhance  enforcement 
and  provide  added  protection  to  the  en¬ 
dangered  or  threatened  species. 

EFFECTIVE  DATE:  July  25,  1977. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Dr.  Richard  L.  Jachowski,  Federal 
Wildlife  Permit  OflSce,  U.S.  Pish  and 
Wildlife  Service,  Washington,  D.C. 
20240,  telephone  202-343-9442;  or,  for 
scientific  matters,  Mr.  Roger  E.  Mc¬ 
Manus  or  Dr.  Bruce  MacBryde,  OflSce 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C. 
20240,  telephone  202-343-5687  or  7814. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Endangered  Species  Act  of  1973 
(87  Stat.  884;  16  U.S.C.  1531-1543) 
(hereinafter  the  Act)  unlike  its  prede¬ 
cessors,  applies  to  both  the  plant  and  the 
animal  kingdoms.  On  December  28.  1973, 
the  effective  date  of  the  Act,  no  lists  of 
endangered  or  threatened  plants  had 
been  assembled.  Since  that  time  the  Di¬ 
rector,  U.S.  Pish  and  Wildlife  Service 
(hereinafter  the  Director  and  the  Serv¬ 
ice,  respectively)  has  published  two  pro¬ 
posed  rulemakings  toward  listing  plant 
taxa. 

(1)  In  the  September  26,  1975,  Fed¬ 
eral  Register  (40  FTl  44329) ,  a  proposal 
to  add  those  fiora  taxa  on  Appendix  I  of 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  F^una 
and  Flora  to  the  list  of  Endangered  spe¬ 
cies  provided  for  by  the  Act;  and 

(2)  In  the  June  16, 1976,  Federal  Reg¬ 
ister  (41  FR  24523),  a  proposal  to  treat 
over  1700  fioral  taxa  found  in  ^several 
States,  and  elsewhere,  as  Endangered. 

Additional  plant  taxa  remain  imder 
ccmsideratlcm  from  two  notices  of-  review 
In  the  April  21,  1975,  Federal  Register 
(40  FR  17612)  and  the  July  1, 1975,  Fed¬ 
eral  Recistxr  (40  FR  27823).  Conse¬ 
quently,  these  taxa  should  be  considered 
In  environmental  planning. 

Hie  Service  has  received  numerous 
comments  about  these  and  other  plant 
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taxa.  Efforts  are  continuing  to  compile 
additional  data  on  such  taxa  for  pro¬ 
posals  or  final  determinations.  Comments 
pertinent  to  such  determinations  will  be 
summarized  at  the  time  of  final  rule- 
making  on  the  taxa. 

(3eneral  comments  on  plant  conserva¬ 
tion  were  part  of  the  testimony  of  the 
October,  1975,  Endangered  species  hear¬ 
ing  of  the  House  Committee  on  Merchant 
Marine  and  Fisheries,  Subcommittee  on 
the  Environment  (published  as  Serial  No. 
94-17,  1976),  and  the  May,  1976,  hear¬ 
ing  of  the  Innate  Committee  on  Com¬ 
merce,  Subcommittee  on  the  Environ¬ 
ment  (published  as  Serial  No.  94-82, 
1976).  This  information  has  been  con¬ 
sidered  by  the  Service. 

In  the  June  7,  1976,  Federal  Register 
(41  FR  22915) ,  the  Service  proposed  reg¬ 
ulations  for  plants  determine  as  En¬ 
dangered  or  Threatened  under  the  Act. 
Many  comments  were  received  ccmcem- 
ing  this  proposed  rulemaking.  The  major 
concern  expressed  was  that  the  proposed 
regulations  did  not  adequately  reflect  the 
differences  between  the  biology  of  ani¬ 
mals  and  plants,  and  that  their  adoption 
as  propos^  would  impose  a  hardship  on 
businesses  dealing  primarily  with  culti¬ 
vated  specimens  of  Endangered  and 
Threatened  plants.  The  most  significant 
difference  between  plants  and  animals 
which  is  pertinent  to  these  regulati<ffis 
is  the  usually  greater  ease  with  which 
plants  reproduce,  both  naturally  and 
artificially.  In  nature,  there  are  various 
sexual  and  vegetative  methods  of  repro¬ 
duction  which  can  occur.  In  particular, 
seeds  are  often  produced  in  considerable 
numbers  beyond  the  immediate  needs  of 
the  species  or  its  ecosystem.  Conse¬ 
quently,  these  regulations  provide  less 
restrictive  requirements  to  obtain  a  per¬ 
mit  Involving  only  seeds,  since  activity 
with  them  is  more  likely  to  enhance  the 
propagation  of  the  species  and  thus  sat¬ 
isfy  section  10(a)  requirements. 

In  addition,  the  field  of  horticulture 
offers  a  wide  range  of  techniques  for 
growing  plants  in  cultivation.  Germina¬ 
tion  of  seeds,  establishment  of  seedlings, 
and  maintenance  of  matured  plants  are 
all  subject  to  diverse  methods  which  en¬ 
courage  success.  Furthermore,  many 
techniques  have  been  developed  for  arti¬ 
ficially  propagating  plants,  such  as  lay¬ 
ering,  cuttings,  grafting,  and  tissue  cid- 
ture.  By  such  methods,  it  is  often  possible 
to  produce  himdreds  of  plants  from  a 
single  specimen. 

Activities  confined  to  such  cultivated 
plants  have  no  adverse  affect  on  the  sur¬ 
vival  of  the  species  in  the  wild.  Conse¬ 
quently,  these  final  regulatl(ms  are  de¬ 
signed  to  monitor  such  activities  mini¬ 
mally  In  a  manner  parallel  to  the  (Con¬ 
vention  (which  provides  for  artificially 
propagated  plants  an  exception  from  the 
usual  permit  requirements  by  certifi¬ 
cate). 

Description  of  the  Rulemaking 

Determination  that  a  idant  is  an  En¬ 
dangered  species  would,  am(xig  other 
-things,  make  that  species.  Including  Its 
seeds,  roots  or  other  puls,  subject  to  the 


prohibitions  of  section  9(a)(2)  of  the 
Act  which  reads  as  follows: 

Except  as  provided  In  sections  6(g)(2)  and 
10  of  this  Act,  with  respect  to  any  endan¬ 
gered  species  of  plants  listed  pursuant  to  sec¬ 
tion  4  of  this  Act,  it  is  unlawful  for  any  per¬ 
son  subject  to  the  jurisdiction  of  the  United 
States  to: 

(A)  Import  any  such  species  into,  or  export 
any  such  species  from,  the  United  States; 

(B)  Deliver,  receive,  carry,  transport,  or 
ship  in  interstate  or  foreign  commerce,  by 
any  means  whatsoever  and  in  the  course  of 
a  (XMiimercial  activity,  any  such  species; 

(C)  Sell  or  offer  for  sale  in  Interstate  or 
foreign  commerce  any  such  species;  or 

(D)  Violate  any  regulation  pertaining  to 
such  species  or  to  smy  threatened  species  of 
plants  Hated  pursuant  to  section  4  of  this  Act 
and  promulgated  by  the  Secretary  pursuant 
to  authority  provided  by  the  Act. 

Threatened  plant  species  would  be 
subject  to  these  same  prohibitions  under 
authority  of  section  4(d)  of  the  Act,  un¬ 
less  otherwise  specified  in  a  special  rule. 

It  should  be  noted  that  these  regixla- 
ti(ms  impose  no  restrictions  upon  the 
“taking”  of  an  Endangered  or  Threat¬ 
ened  plant;  the  intrastate  sale  of  such 
plants;  or  the  interstate  movement  of 
such  plants  unless  such  movement  is  in 
the  course  of  a  commercial  activity  in¬ 
volving  a  change  in  ownership  of  the 
plant.  In  this  context,  the  term  “com¬ 
mercial  activity”  is  defined  in  section 
3(1)  of  the  Act  as  follows: 

The  term  ‘commercial  activity'  means  all 
activities  of  industry  and  trade.  Including, 
but  not  limited  to,  the  buying  or  selling  of 
conunodlties  and  activities  conducted  for  the 
purpose  of  facilitating  such  buying  and  sell¬ 
ing. 

The  terms  “industry  and  trade,”  as 
used  in  the  above  definition,  are  defined 
in  the  S^tember  26,  1975,  Federal  Reg¬ 
ister  (40  FR  44416)  as  follows: 

‘Industry  or  trade’  in  the  definition  of 
‘oommerlcal  activity’  in  the  Act  means  the 
actual  or  intended  transfer  of  wildlife  or 
plants  from  one  person  to  another  person  in 
the  pursuit  of  gain  or  profit. 

In  the  case  of  Endangered  species  of 
plants,  section  10  Of  the  Act  and  these 
regulations  provide  for  the  issuance  of 
permits  to  carry  out  otherwise  prohibited 
activities  under  certain  circumstances. 
Such  permits  are  available  for  scientific 
purposes  or  to  enhance  the  propagation 
or  survivtal  of  the  species.  In  some  in¬ 
stances,  permits  may  be  issued  during  a 
specified  period  of  time  to  relieve  undue 
economic  hardship  which  would  be  suf¬ 
fered  if  such  relief  were  not  available. 
For  Threatened  species  of  plants,  per¬ 
mits  are  similarly  provided  pursuant  to 
section  4(d)  of  the  Act. 

This  rulemaking  amends  Parts  10,  13. 
and  17  of  Subchapter  B  of  Chapter  I  of 
Title  50  of  the  U.S.  Code  of  Federal 
Regulations  as  described  below. 

(1)  ’The  title  of  Subchiqjter  B  is  amended 
to  make  clear  its  applicability  to  certain 
plants  as  well  as  wildlife. 

(3)  Seetkm  10.12  is  amended  by  adding  a 
definition  of  “Plant”  to  the  existing  list  of 
d^nltlons. 

(3)  BaetlonB  13.3  and  13.12  are  amended 
to  include  lefarenoes  to  Endangered  plant 
permits  In  addltkm  to  Endangered  wildlife 
permlta. 
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(4)  Section  13.21(b)(4)  Is  amended  to  re¬ 
quire  the  Director  to  consider,  when  decid¬ 
ing  whether  to  Issue  any  permit  pursuant 
to  Part  13.  whether  any  action  authorized 
by  such  permit  would  pose  any  threat  to 
any  population  of  any  plant  or  wildlife. 

(5)  Section  13.42  Is  amended  to  provide 
for  the  placement  of  specific,  relevant  In¬ 
formation  on  the  face  of  a  permit  authoriz¬ 
ing  certain  activities  relative  to  Endangered 
or  Threatened  plants  as  presently  Is  the 
case  for  such  permits  Involving  wildlife. 

(6)  Section  13.46  Is  amended  to  specify 
the  records  that  must  be  maintained  by  per¬ 
sons  receiving  permits  to  carry  out  activities 
Involving  Endangered  or  Threatened  plants 
obtained  from  the  wild. 

(7)  Section  13.47  Is  amended  to  allow  the 
Director’s  agent,  at  any  reasonable  hour, 
to  enter  the  premises  where  any  Endangered 
or  Threatened  plant  Is  maintained  for  the 
purposes  of  Inspecting  any  such  plant  or 
to  inspect,  audit  or  copy  any  permits,  books 
or  records  the  permittee  Is  required  to  main¬ 
tain  which  relate  to  the  plant  In  question. 

The  following  comments  pertain  to 
amendments  of  Part  17.  The  current  ver¬ 
sion  of  these  regulations  was  published 
in  the  September  26,  1975,  Federal  Reg¬ 
ister  (40  FR  44411). 

(1)  A  new  §  17.12  is  added  which  ex¬ 
plains  the  format  and  layout  of  the  list 
of  Endangered  and  Threatened  plants. 
The  format  and  layout  of  this  list  have 
been  made  as  similar  to  those  of  the  list 
of  Endangered  and  Threatened  wildlife 
(§  17.11)  as  possible.  This  similarity 
should  enable  persons  familiar  with  the 
list  of  Endangered  and  Threatened  wild¬ 
life  to  more  readily  comprehend  the  list 
of  Endangered  and  Threatened  plants 
and  vice  versa. 

(2)  Section  17.50  is  amended  to  make 
the  similarity  of  appearance  provisions 
of  section  4(e)  of  the  Act  applicable  to 
plants  as  well  as  wildlife. 

(3)  Section  17.51  is  amended  to  au¬ 

thorize  the  treatment  of  any  species  of 
plant  listed  pursuant  to  §  17.50  as  if  it 
were  an  Endangered  or  Threatened 
species,  as  appropriate.  ^ 

(4)  Section  17.52  is  amended  to  pro¬ 
vide  authority  to  issue  permits  for  spe¬ 
cies  of  plants  which  have  been  listed 
pursuant  to  §  17.50  and  are  being  treated 
as  Endangered  or  Threatened  species. 

(5)  A  new  Subpart  F  is  provided  which 

sets  forth  those  prohibitions  that  apply 
to  Endangered  species  of  plants;  deline¬ 
ates  the  procedures  to  apply  for  permits 
for  exceptions  to  those  prohibitions; 
outlines  the  criteria  used  in  evsduatlng 
such  applications;  prescribes  conditions 
which  may  be  attached  to  the  issuance 
of  any  such  permit  and  specifies  the 
duration  for  which  such  permits  may  be 
valid.  • 

(6)  A  new  Subpart  G  is  provided  which 
sets  forth  similar  considerations  for 
Threatened  species  of  plants  as  are  pro¬ 
vided  in  Subpart  F  for  Ekidangered  spe¬ 
cies  of  plants.  ’ 

Summary  or  Contents 

As  has  been  previously  discussed,  the 
Service  has  published  two  proposed  rule- 
makings  and  two  notices  of  review  con¬ 
cerning  the  listing  of  floral  taxa  under 
the  Act.  In  addition,  the  Service  pub¬ 
lished  nearly  concurr^tly  propos^ 
rulemakings  for  regulations  to  imple¬ 


ment  the  Convention,  and  plant  regula¬ 
tions  for  the  Act.  Many  of  the  comments 
received  discussed  more  than  one  of  the 
proposed  rulemakings  or  reviews.  In¬ 
cluded  in  those  comments  up  to  Novem¬ 
ber  30,  1976,  were  over  one  hundred 
which  specifically  addressed  the  pro¬ 
posed  plant  regulations  in  the  June  7, 
1976,  Federal  Register  (41  FR  22915). 
About  fourteen  of  these  were  submitted 
by  conservation  groups,  tvrenty-three  by 
commercial  enterprise  and  associations, 
four  by  private  organizations,  nineteen 
by  Federal  agencies,  twenty-four  by 
State  and  local  agencies,  and  forty-seven 
by  individuals  (including  professional 
biologists).  Two  individuals  and  repre¬ 
sentatives  of  twenty  groups  submitted, 
testimony  relevant  to  the  plant  regula¬ 
tions  at  the  four  public  hearings  an¬ 
nounced  in  the  July  2.  1976,  Federal 
Register  (41  FR  27381).  Excerpts  of 
testimony  from  the  public  hearings  were 
featured  in  the  September  1976  issue  of 
the  Service’s  Endangered  Species  Tech¬ 
nical  Bulletin. 

The  deadline  for  written  comments 
was  stated  as  August  9.  1976,  in  the  pro¬ 
posed  rulemaking;  however,  as  numerous 
individuals  submitted  comments  after 
the  deadline,  most  additional  comments 
received  by  April  30,  1977,  were  con¬ 
sidered.  This  includes  many  comments 
that  were  not  sent  to  the  legal  address 
designated  in  the  proposed  rulemaking. 
Any  further  questions  or  comments  con¬ 
cerning  these  regulations  should  be  ad¬ 
dressed  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Washington,  D.C.  20420. 
The  Service  intends  to  review  and.  if  nec¬ 
essary,  revise  these  regulations  in  the  fu¬ 
ture. 

The  Service  responded  to  many  com¬ 
ments  received  and  those  responses  of¬ 
ten  resulted  in  a  further  exchange  of 
ideas.  Efforts  made  by  the  Service  to 
elicit  information  from  the  public  in¬ 
clude  dispersal  of  over  3500  copies  of  the 
proposal,  announcements  in  the  July  and 
September  1976  issues  of  the  Endangered 
Species  Technical  Bulletin,  and  presen¬ 
tations  by  Service  botanists  to  profes¬ 
sional  and  amateur  organizations.  In  ad¬ 
dition,  the  Service  has  conducted  some 
studies  to  ascertain  the  degree  of  trade 
in  many  of  the  U.S.  species  likely  to  be 
determined  as  Endangered  or  Threat¬ 
ened  under  the  Act. 

In  the  June  16,  1976  Federal  Register 
(41  FR  24367)  regulations  for  the  Con¬ 
vention  on  International  Trade  in  En¬ 
dangered  Species  of  Wild  Fauna  and 
Flora  (hereinafter,  the  Convention)  were 
proposed.  On  page  24377  therein  it  was 
stated  that:  “When  final  rules  are  pub¬ 
lished,  implementing  the  Convention, 
the  lists  of  wildlife  and  plants  in  §9  17.11 
and  17.12  will  be  revised  to  include  spe¬ 
cies  listed  in  the  Appendices  to  the  Con- 
ventiwi.” 

TTiis  statement  was  erroneously  inter¬ 
preted  by  many  readers  as  meaning  that 
those  plants  listed  in  Appendices  I,  n, 
and  m  of  the  Convention  automatically 
would  become  listed  as  Endagered  or 
Threatened  under  the  Act.  In  conse¬ 
quence,  all  species  which  are  listed  in  the 
Convention,  such  as  orchids  and  cacti. 


would  have  been  subject  to  the  proposed 
regulations  for  the  Act.  Concern  was  ex¬ 
pressed  that  regulatitms  suitable  for 
monitoring  plants  under  the  Act  were 
in  some  cases  inappropriate  for  the  dif¬ 
fering  requirements  of  the  Convention, 

In  developing  regulations  for  the  Con¬ 
vention,  the  Service  never  intended  to 
automatically  treat  Convention  plants  as 
Endangered  or  'Threatened  under  the 
Act.  The  Act  does  not  allow  such  a  listing 
procedure.  Any  designation  of  a  taxon  as 
Endangered  or  'Threatened  under  the 
Act  follows  a  well-outlined  procedure 
that  requires  a  proposed  and  final  rule- 
making  (cf.  House  Committee  on  Mer¬ 
chant  Marine  and  F%heries,  Serial  No. 
94-17,  pp.  11  and  12,  1976).  As  the  com¬ 
ments  that  were  generated  by  this  mis¬ 
interpretation  are  relevant  to  the  pro¬ 
posed  regulations  for  the  Convention 
these  comments  are  addressed  in  the 
final  regulations  for  the  Convention, 
which  were  published  in  the  February  22, 
1977,  Federal  Register  (42  FR  10461). 

Several  comments  stated  that  the  reg¬ 
ulations  proposed  on  Jime  7,  1976,  were 
patterned  after  the  existing  regulations 
for  animals  (40  FR  44411).  It  was  sug¬ 
gested  that  the  proposal  did  not  provide 
for  the  differences  in  the  biology  of 
plants  and  animals  (including  the  ease 
of  propagation  of  many  plants)  and  that 
plants  should,  in  certain  cases,  receive 
different  treatment  in  their  regulations 
under  the  Act.  'Die  Detroit  Cactus  and 
Succulent  Society  in  a  detailed  cwnment 
dated  August  4,  1976,  expressed  the  opin¬ 
ion  that  there  appeared  to  be  “•  ••  in¬ 
appropriate  concern  as  to  the  comfort  of 
the  plant.’’  As  an  example  the  Society 
cited  9  17.72(a)  (6)  (iv)  of  the  proposed 
regulations  where  detailed  requirMnents 
concerning  the  description  of  containers 
and  care  of  plants  during  transport  or 
storage  were  proposed. 

It  was  often  suggested  that,  for  plants, 
the  types  and  amount  of  information  re¬ 
quired  to  obtain  a  permit  were  in  many 
cases  in  appropriate  or  excessive.  One 
commercial  cactus  nursery,  in  a  letter 
dated  July  9,  1976,  stated  that  “•  •  • 
nurseries  are  forced,  not  by  pages  and 
pages  of  regulations,  but  by  econ(Hnic 
necessity  to  produce  healthy  well  cared 
for  plants  in  order  to  survive  in  the  high¬ 
ly  competitive  business.’’  In  addition, 
it  was  mentioned  that  the  mandatory 
requirement  of  detailed  reports  on  the 
permittee’s  activities  were  oftwi  unnec¬ 
essary  and  would  yield  no  usable  or 
meaningful  data.  Groups  such  as  the 
Greater  New  York  Orchid  Society  also 
expressed  concern  that  the  current  sys¬ 
tem  for  issuing  permits  for  animals  was 
too  slow  to  be  acceptable  for  the  probable 
greater  number  of  transactions  involving 
plants. 

'The  Service  recognizes  that  the  care 
and  shipping  of  many  plants  often  re¬ 
quire  less  complicated  and  more  uniform 
procedures  and  facilities  than  those  for 
animals.  As  a  result,  such  requirements 
have  been  modified  in  the  final  regula¬ 
tions  to  more  adequately  refiect  the 
needs  of  plants.  'These  and  other  modifi¬ 
cations  of  the  regulations  discussed  be¬ 
low  should  provide  the  Service  with  the 
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information  necessary  to  provide  for  the 
expedient  issuance  of  permits  for  plants. 

A  large  number  of  (xmunents  expressed 
concern  about  the  lack  of  any  provisions 
in  the  proposed  regulations  to  prohibit 
the  destruction  of  the  habitat  of  Endan¬ 
gered  and  Threatened  plants.  Although 
this  problem  was  not  appropriate  for  the 
proposed  regulations  relating  to  section 
9(a)(2)  and  section  4(d)  prohibitions  on 
interstate  and  foreign  cc«nmerce,  and 
isrport  and  export  of  such  plants,  there 
are  provisions  in  the  Act  for  the  conser¬ 
vation  of  the  ecosystems  upon  which 
these  plants  depend.  Determination  that 
a  plant  is  an  Endangered  or  Threatened 
species  also  would  make  it  eligible  for 
the  protection  provided  by  section  7  of 
the  Act,  which  reads  as  follows: 

The  Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such  pro¬ 
grams  in  furtherance  of  the  purposes  of  this 
Act.  All  other  Federal  departments  and  agen¬ 
cies  shall,  in  consultation  with  and  with  the 
assistance  of  the  Secretary,  utilize  their  au¬ 
thorities  in  furtherance  of  the  piirposes  of 
this  Act  by  carrying  out  programs  for  the 
conservation  of  endangered  species  and 
threatened  species  listed  pursuant  to  section 
4  of  this  Act  and  by  taking  such  action  nec¬ 
essary  to  Insure  that  actions  authorized, 
funded,  or  carried  out  by  them  do  not  Jeop¬ 
ardize  the  continued  existence  of  such  en¬ 
dangered  species  and  threatened  species  or 
result  in  the  destruction  or  modification  of 
habitat  of  such  species  which  is  determined 
by  the  Secretary,  after  consultation  as  ap¬ 
propriate  with  the  affected  States,  to  be 
critical. 

There  was  little  indication  in  the  com¬ 
ments  that  the  public  is  aware  of  such 
provisions  in  the  Act.  Regulations  were 
proposed  in  the  January  26,  1977,  Fed¬ 
eral  Register  (42  FR  4868  and  42  FR 
4873) ,  to  assist  Federal  agencies  in  com¬ 
plying  with  section  7  and  Include  the 
procedures  for  determining  Critical 
Habitat.  The  Critical  Habitats  feu*  two 
plant  taxa  were  proposed  In  the  Febru¬ 
ary  8,  1977,  Federal  Register  (42  FR 
7972). 

In  addition,  many  comments  ques¬ 
tioned  the  lack  of  any  taking  prohibition 
In  the  proposed  regulations,  and  some 
suggested  that  the  lack  of  such  a  pro- 
hibitiem  may  be  a  reason  for  keeping  in¬ 
formation  on  the  localities  of  some  taxa 
secret.  The  “taking”  of  plants  is  not  pro¬ 
hibited  by  section  9(a)  (2)  of  the  Act 
and,  therefore,  cannot  be  included  within 
these  regulations.  However,  the  “tak¬ 
ing  of  plants  is  s(»netimes  regulated  by 
local.  State,  or  Federal  agencies  under 
other  legislation,  and  the  Federal  re¬ 
sponsibilities  under  section  7  apply  if 
taking  of  individual  plants  would  Je<^ 
ardize  the  continued  existence  of  the 
Endangered  or  threatened  species. 

Both  private  citizens  and  commercial 
firms  stated  that  the  regulations  would 
inhibit  normal  activities  involving  inter¬ 
state  and  international  commerce  in  en¬ 
dangered  and  threatened  plants.  Most 
such  comments  recommended  pre^bi- 
tiem  of  commercial  activities  based  on 
the  taking  of  such  wild  plants;  however, 
it  was  stated  that  the  exchange  of  seeds 
and  cultivated  specimens  of  such  plants' 
would  result  in  little  adverse  Impact  on 
the  populations  in  the  wild.  In  fact,  it 


was  emphasized  that  such  activities 
were  generally  beneficial.  The  Service  is 
aware  that  they  relieve  collecting  pres¬ 
sure  on  wild  populations,  serve  as  a  res¬ 
ervoir  for  the  reintroduction  of  such 
sp>ecies  into  the  wild,  and  encourage  the 
survival  of  the  germplasm  of  the  species 
at  least  in  cultivation.  An  example  cited 
among  others  by  the  Men’s  Garden  Clubs 
of  America  in  a  letter  dated  August  4, 
1976,  was  the  reintroduction  of  Pepe- 
romia  humilis  into  a  former  habitat  in 
Florida,  after  the  wild  population  was 
destroyed  by  a  hurricane.  Fortunately, 
plants  were  in  cultivation  and  available 
for  the  reintroduction.  As  indicated 
earlier,  the  Service  recognizes  the  bene¬ 
ficial  and  educational  aspects  of  activi¬ 
ties  with  seeds  and  cultivated  plants, 
which  generally  enhance  the  propaga¬ 
tion  of  the  species,  and  therefore  would 
satisfy  permit  requirements  under  the 
Act.  The  Service  intends  to  monitor  the 
interstate  and  foreign  commerce  and 
import  and  export  of  endangered  and 
threatened  plants  in  a  manner  which  wiU 
not  Inhibit  such  activities,  providing  the 
activities  do  not  represent  a  threat  to  the 
survival  of  the  species  in  the  wild.  In  this 
regard,  seeds  of  cultivated  specimens  of 
threatened  species  will  not  be  regulated 
(except  by  special  rule),  provided  that  it 
is  indicated  they  are  of  cultivated  origin. 

Several  cwnments,  including  one  from 
the  Sierra  Club  dated  August  5,  1976, 
suggested  that  intrastate  sale  be  pro¬ 
hibited  for  endangered  and  threatened 
plants.  The  Act  does  not  provide  for  such 
a  prohibition,  although  it  may  be  ad¬ 
dressed  in  State  law. 

Concern  also  was  expressed  that  the 
proposed  regulations  would  inhibit  scien¬ 
tific  research,  including  the  exchsuige 
of  herbarium  specimens.  The  Missouri 
Botanical  Garden  in  a  statement  dated 
August  6,  1976,  noted  that  many  her¬ 
barium  specimens  cannot  be  identified 
until  pr(H>er  facilities  are  available.  In 
such  cases  a  botanist  would  not  be  able 
to  guarantee  that  such  collecticms  im¬ 
ported  into  the  United  States  did  not 
contain  preserved  specimens  of  endan¬ 
gered  or  threatened  plants.  Recognizing 
this  problem,  herbarium  specimens,  and 
other  preserved,  dried  and  embedded 
museum  sp>ecimens,  are  regulated  mini¬ 
mally  herein  in  a  manner  parallel  to  the 
Cemvention.  Furthermore,  the  activity  in 
such  specimens  can  promote  scientific 
purposes  which  may  ultimately  benefit 
the  species.  In  addition,  permits  are 
available  for  the  Import  or  export  of  live 
endangered  or  threatened  plants  used  for 
scientific  research  when  such  activities 
do  not  conflict  with  the  purposes  and 
policy  of  the  Act.  As  the  Act  does  not  pro¬ 
hibit  all  taking  of  such  plants  nor  their 
noncommercial  interstate  transport,  the 
Service  does  not  believe  these  regulations 
will  have  an  adverse  impact  on  scientific 
research. 

Finally,  some  concern  was  expressed 
regarding  the  Intended  use  of  the  “Simi¬ 
larity  of  AiY)earance”  provision.  Deslg- 
nati^  a  species  as  Endsmgered  or 
Threatened  under  this  provision  requires 
a  proposal  and  a  final  rulemaking  in  the 
Federal  Register.  The  proposal  would 


reflect  the  continuing  difficulty  experi¬ 
enced  by  enforcement  personnel  in  at¬ 
tempts  to  differentiate  similar  species 
after  full  consultation  with  specialists. 
Following  the  proposal  is  a  60-day  com¬ 
ment  period.  A  final  rulemaking  listing 
such  species  as  endangered  or  threatened 
will  only  be  made  after  full  consideration 
of  (he  comments  received  and  the  criteria 
in  section  4(e)  of  the  Act. 

Ihere  were  several  requests  for  a 
longer  comment  period  and  more  public 
hearings.  The  Service  has  evaluated  the 
many  additional  comments  that  were  re¬ 
ceived  in  the  several  months  since  the 
legal  deadline,  and  has  taken  additional 
steps  to  solicit  conunents  and  data.  As  a 
result,  these  final  regulations  more  fully 
address  the  regulatory  consequences  of 
the  differences  between  the  biology  of 
plants  and  animals  and  should  not  in¬ 
hibit  the  continuance  of  activities  which 
do  not  endanger  the  survival  of  endan¬ 
gered  and  threatened  species  in  the  wild. 
Because  of  this  extensive  review  and  the 
resultant  modifications,  the  Service  does 
not  feel  additional  hearings  are  neces¬ 
sary.  However,  the  Service  welcomes  any 
questions  or  additional  comments  on 
these  regulations  and  their  implementa¬ 
tion. 

Effects  of  the  Rulemaking 

This  rulemaking  Implements  certain 
sections  of  the  Endangered  Species  Act 
of  1973  for  plants.  The  principal  effect 
of  the  rulemaking  upon  any  person  sub¬ 
ject  to  the  jurisdiction  of  the  United 
States  is  to  establish  the  procedures  re¬ 
quired  for  the  application  and  issuance 
of  permits  to  allow  certain  activities 
which  are  otherwise  prohibited  for  en¬ 
dangered  and  threatened  species  of 
plants. 

It  is  Illegal,  except  by  permit,  to  import 
or  export,  or  to  deliver,  receive,  carry, 
transport,  or  ship  in  Interstate  or  for¬ 
eign  commerce  in  the  course  of  a  com¬ 
mercial  activity,  or  to  sell  or  offer  for 
sale  in  Interstate  or  foreign  commerce, 
any  such  plant.  In  the  case  of  endan¬ 
gered  species,  such  permits  are  available 
for  scientific  purposes  or  to  enhance  the 
propagation  or  survival  of  the  species.  In 
some  instances,  permits  may  be  Issued 
for  a  specified  time  to  relieve  undue  eco¬ 
nomic  hardship  which  would  be  suffered 
if  such  relief  were  not  available.  In  the 
case  of  threatened  species,  permits  may 
be  Issued  for  scientific  purposes,  en¬ 
hancement  of  propagation  or  survival  of 
the  species,  economic  hardship,  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  other  activities  consistent 
with  the  purposes  and  policy  of  the  Act. 

It  should  be  recalled  that  these  regula¬ 
tions  impose  no  restrictions  upon  the 
“taking”  of  endangered  or  threatened 
plants,  their  intrastate  sale,  nor  their  in¬ 
terstate  movement  when  such  movement 
is  not  in  the  course  of  a  commercial  ac¬ 
tivity  involving  a  change  in  ownership  of 
the  plant  in  the  pursuit  of  gain  or  profit. 
Additionally,  for  the  reasons  indicated  in 
the  summary  of  comments,  application 
requirements  differ  for  the  Issuance  of  a 
permit  for  activities  dealing  with  such 
plants  obtained  from  the  wild  (excluding 
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seeds) ,  seeds  and  cultivated  plants,  and 
herbarium  specimens.  The  permit  may 
authorise  a  single  activity  or  a  series  of 
activities  over  a  specified  period  of  time. 

This  rulemaking  is  issued  under  the 
authority  contained  in  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531-1543; 
87  Stat.  884) .  The  Service  has  reviewed 
the  National  Environmental  Policy  Act 
and  the  Coimcil  on  Environmental  Qual¬ 
ity’s  Guidelines  on  tlie  Preparation  of 
Environmental  Impact  Statements,  and 
has  determined  that  these  procedural 
regulations  are  not  a  major  Federal  ac¬ 
tion  significantly  affecting  the  human 
environment.  Therefore,  an  environmen¬ 
tal  impact  statement  is  not  required. 
Considering  the  long  period  during  which 
the  proposal  on*  these  regulations  has 
been  available,  and  that  no  plants  cur¬ 
rently  are  listed  as  endangered  or  threat¬ 
ened  species,  these  amendments  will  be¬ 
come  effective  in  one  month,  as  indi¬ 
cated  earlier.  This  rulemaking  was  pre¬ 
pared  primarily  by  Dr.  Bruce  MacBiyde 
and  Mr.  Roger  E.  McManus,  Office  of 
Endangered  Species. 

Note. — ^The  Department  of  the  Interior  hu 
determined  that  this  document  does  not 
contain  a  major  proposal  requiring  prepara¬ 
tion  of  an  Economic  Impact  Statement  under 
Executive  Order  11949  and  OMB  Circular  A- 
107. 

Dated:  May  10. 1977. 

Ltnw  a.  Greenwalt, 
Director, 

FUih  and  Wildlife  Service. 

Accordingly,.  Parts  10.  13  smd  17.  Sub¬ 
chapter  B,  Chapter  1  of  Title  50.  Code  of 
Federal  Regulations  are  amended  as  fol¬ 
lows: 

PART  10— GENERAL  PROVISIONS 

The  title  of  Subchapter  B  is  changed 
by  adding  “and  Plants’’  to  read  “Sub¬ 
chapter  B — 'Taking,  Possession,  ’Trans¬ 
portation.  Sale,  Pur^ase,  Barter.  Expor¬ 
tation,  and  Importation  of  Wilcflife  and 
Plants.” 

§  10.12  [Amendetl] 

In  §  10.12  the  following  definition  is 
added  between  the  definitions  of  “Per¬ 
son”  and  “Possession.” 

“  ‘Plant’  means  any  member  of  the 
plant  kingdom,  including  seeds,  roots 
and  other  parts  therecrf.” 


PART  13— GENERAL  PERMNT 
PROCEDURES 

§  13.3  [Amended] 

In  S  133  “and  Plants”  is  added  to  the 
phrase  “Endangered  Wildlife”  to  read 
“Endangered  Wildlife  and  Hants.” 

§  13.12  [Amended] 

SS  13.12(a)(2)  and  13.12(a)(6)  “or 
plants”  is  inserted  after  the  word  “wild¬ 
life.” 

In  the  list  of  permits  in  9  13.12(b)  the 
entry  under  “Endangered  wildlife  per¬ 
mits”  Is  changed  to  read  as  follows: 
BndAngnrvd  wUdtife  and  plant  permlta; 


.Similarity  of  nqipaaranoe _ 17.  S3 

Sclenttllc,  propagation,  or 
survival  for  wildlife _ 17. 22 


Sdentlflc,  propagation,  or 

survival  for  plaats - 17L  M 

Economic  barckhlp  ter  wadllte _ IT  33 

Economic  hardship  ior  pisiits —  IT  38 
Threatened  wildlife  and  plant  permlta: 

Similarity  of  appaarance - 17. 63 

Oeneral  for  wUdllfa _ 17. 33 

General  for  plants _ 17. 72 

Captive  self-sustaining  popula¬ 
tions  (wildlife  only) _ 17.  33 


§  13.21  [Amrnded] 

In  1 13.21(b)  (4)  “or  plant”  is  inserted 
between  the  wcvds  “wildlife”  and  "popu¬ 
lation”  to  read:  “The  authorization  re¬ 
quested  potentisdly  threatens  a  wildlife 
or  plant  population,  or  •  •  •” 

§  13.42  [Amendrd] 

In  9  13.42  “or  plants”  is  inserted  be¬ 
tween  the  word  “wildlife”  and  the  comma 
that  follows  to  read  “•  •  •  dates,  places, 
methods  of  taking,  numbers  and  kinds 
of  wildlife  or  plants,  location  of  activity, 

§  13.46  [Amendc-d] 

In  9  13.46  insert  “plants  obtained  from 
the  wild  or”  between  the  words  “of”  and 
“wildlife”  in  the  first  sentence.  Substitute 
the  words  “jdant  obtained  from  the  wild 
or  wildlife”  for  the  word  “wildlife”  in  the 
second  sentence.  The  amended  portions 
of  these  sentences  then  would  read: 

“*  *  *  shall  maintain  complete  and  ac¬ 
curate  records  of  any  taking,  possession, 
transportation,  sale,  purchase,  barter, 
exportation,  or  importation  of  plants  ob¬ 
tained  from  the  ^d  (excluding  seeds) 
or  wildlife  pursuant  to  such  permit.” 
and. 

“*  •  •  persons  with  whom  any  plant 
obtained  from  the  wild  (excluding  seeds) 
or  wildlife  has  been  purchased,  sold, 
•  •  •”  respectively. 

§  13.47  [Amended] 

In  9  13.47  “or  plant”  is  inserted  be¬ 
tween  the  words  “wildlife^’  and  “held”  to 
read:  “•  •  •  enter  his  premises  at  any 
reasonable  hour  to  inspect  any  wildlife 
or  plant  held  or  to  inspect,  audit,  •  •  •” 


PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

The  previously  “reserved”  §  17.12 
should  now  be  added  to  read  as  follows: 

§  17.12  Emiugrred  and  threatened 

phmU. 

(a)  The  list  in  this  section  contains  all 
species  of  plants  whh*  are  determined 
by  the  Director  to  be  Endangered  or 
’Threatened.  It  also  contains  species  of 
plants  treated  as  Endangered  or  'Threat¬ 
ened  because  they  are  similar  in  appear¬ 
ance  to  an  Endangered  or  Threatened 
species  (see  Subpart  E) . 

(b)  The  column  entitled  “Scientific 
name”  defines  the  "species”  of  plants 
within  the  meaning  of  the  Act.  The  pro¬ 
hibitions  in  the  Act  and  in  this  Part  17 
apply  to  all  specimens  of  the  “species” 
listed,  wherever  Uiey  are  foimd.  and  to 
their  progeny.  Although  common  names 
often  are  included  in  the  “Common 
name”  column,  they  cannot  be  relied 
upon  for  Identification  of  any  specimen. 


since  su(di  names  vary  greatly  in  local 
usage. 

(c)  If  the  “Status”  et^omn  has  an 
“B;“  Umt  species  is  thereby  designated 
as  Endangered.  If  the  “Status”  column 
has  a  “T,”  that  species  is  thereby  desig¬ 
nated  as  Threatened.  The  addition  ot  the 
letters  “(S/A)”  indicates  that  the  rea¬ 
son  for  treating  the  species  as  Endan¬ 
gered  or  Threatened  b  its  similarity  of 
appearance  (see  Subpart  E>. 

(d>  The  “Known  distribution”  col¬ 
umn  will  Indicate  the  normal,  known 
dbtribntion  of  a  species.  Thb  column 
does  not  imply  any  limitation  on  the  ap¬ 
plication  of  the  prohibitions  in  the  Act 
and  in  this  Part  17.  Such  prohibitions 
apply  to  all  specimens  of  the  species, 
wherever  found. 

(e)  The  Act  requires  that  the  species 
must  be  Endangered  or  Threatened  over 
all  or  a  significant  portion  of  its  range  in 
order  to  be  Usted.  The  coliunn  entitled 
“Portion  of  the  range  wh«-e  Endangered 
or  Threatened”  designates  that  portion 
of  the  range  of  the  species  over  which  It 
b  Endangered  or  'Hireatened.  When  a 
species  b  Usted  because  It  b  simUar  in 
appearance  to  an  Endangered  or 
Threatened  species,  thb  requirement 
does  not  iqiHdy.  Therefore,  the  notation 
“N/A”  (not  sqiplicable)  will  appear  in 
thb  column. 

(f)  'The  “When  Ibted”  column  pro¬ 
vides  a  footnote  reference  to  the  Fed¬ 
eral  Register  publication  actually  Ibt- 
ing  the  species.  That  publication  wiU  in¬ 
clude  a  statement  indicating  the  basis 
for  the  current  status. 

(g)  The  “Sp>ecial  rules"  column  b  a 
reference  to  any  special  rules.  'The  nota¬ 
tion  “N/A”  (not  api^icable)  appearing 
in  thb  column  indicates  that  there  are 
no  such  special  rules  which  acHPfy  to  that 
species;  however,  all  other  aimropciate 
rules  in  thb  Part  17  still  apply  to  that 
species.  In  addition,  there  may  be  other 
rules  in  thb  Subchapter  B  that  also 
relate  to  such  plants.  It  b  not  intended 
that  the  references  in  the  “Special  rules” 
column  Ibt  all  the  regulations  of  the 
Service  or  other  Federal,  State  w  local 
agencies  which  might  apply  to  the  plant 
in  question. 

(h)  The  Ibting  of  a  particular  taxo¬ 
nomic  group  (taxon)  includes  all  its 
lower  taxonomic  groups.  Example:  If  the 
genus  Lewisia  were  Ibted.  all  species, 
subspecies  and  varieties  of  that  genus 
AATHild  be  considMied  to  be  listed.  If  the 
species  Letoisia  Columbiana  were  listed, 
an  its  varieties  would  be  cimsidered  to  be 
Ibted. 

Subpart  E — Simitafily  of  Appearance 

Sections  17JM>,  17.51  and  17.52  are 
amended  to  read  as  fi^ows: 

§  17.50  General. 

(a)  Whenever  a  species  which  b  not 
Endangered  or  Threatened  closely 
resembles  an  Endangered  or  Threatened 
species,  such  species  may  be  treated  as 
either  Endangered  or  Threatened  if  the 
Director  makes  such  determination  in 
accordance  with  Section  4(e)  of  the  Act 
and  the  criteria  of  paragraph  (b)  of  thb 


FEDCRAl  REGISTK,  VOL  42,  NO.  122 — FRIDAY,  JUNE  24,  1977 


32378 


RULES  AND  REGULATIONS 


section.  After  the  Director  has  made 
such  determination  m  accordance  with 
the  notification  procedures  specified  In 
the  Act,  such  species  shall  appear  in  the 
list  m  §  17.11  (Wildlife)  or  S  17.12 
(Plants)  with  the  notation  “(S/A)” 
(similarity  of  appearance)  in  the 
“Status”  column,  following  either  a  let¬ 
ter  “E”  or  a  letter  “T”  to  indicate 
whether  the  species  is  being  treated  as 
Endangered  or  Threatened. 

(b)  In  determining  whether  to  treat  a 
sp>ecles  as  Endangered  or  Threatened  due 
to  similarity  of  appearance  the  Director 
shall  consider  the  criteria  in  Section  4 
(e)  of  the  Act,  as  indicated  below: 


(1)  The  degree  of  dlflQculty  enforce¬ 
ment  personnel  would  have  m  distin¬ 
guishing  the  species,  at  the  point  in 
question,  from  an  Endangered  or 
Tbreatened  species  (Including  those 
cases  where  the  criteria  for  recognition 
of  a  species  are  based  upon  geographical 
boundaries) ; 

(2)  The  additional  threat  posed  to  the 
Endangered  or  Threatened  species  by 
the  loss  of  control  occasioned  because 
of  the  similarity  of  appearance;  and 

(3)  The  probability  that  so  designat¬ 
ing  a  similar  species  will  substantially 
facilitate  enforcement  .and  further  the 
purposes  and  policy  of  the  Act. 


Example  1.  The  ABC  sparrow  is  Endangered  wildlife.  The  ABD  sparrow  Is  a  subspecies 
that  is  so  similar  to  the  ABC  sparrow  that  the  two  cannot  readily  be  distinguished  by 
enforcement  personnel.  After  following  the  proper  procedures,  the  ABD  sparrow  is  listed 
In  {  17.11  as  follows: 

Sproii'K  and  roin/r 


8<-ieTilific  Known  Portion  of  ratiK*-  When  Special 

Coimiioit  name  name  Population  distributinn  where  endanften'd  Status  listed  rules 

or  threatened 


ABC  sparrow _ ABCm _ KA  Nortli  America..  Entire  .  E  7  NA 

ABD  sparrow _ ABIht* _ NA  . do . NA  K(S,A)  7  NA 


Example  2. — Suppose  the  ABC  sparrow  is  listed  as  Endangered  in  only  a  portion  of  its 
range.  Within  the  meaning  of  the  Act,  the  ABC  sparrow  as  defined  by  geographic  boundaries 
Is  a  species.  The  ABC  sparrow  which  occurs  beyond  those  boundaries  is  a  different  species, 
even  though  It  is  identical,  except  In  location,  to  the  listed  species.  If  the  criteria  of  this 
section  were  met,  the  two  species  would  be  listed  as  follows: 


SprotVx  and  raut/e 


ComnioTi  name 

fH'ieiiliric 

iiaTUP 

I’oiHilal  ion 

Known 

distrihution 

Portion  of  range  - 
where  endangei^ 
or  threatened 

Status 

When 

listed 

S|>e('ial 

rales 

ABC  sparrow _ 

Do . 

ABCus _ 

_ do . 

Idaho... 

NA 

Idaho . . 

United  8tat<-s.. 

.  Entire  . 

.  NA 

-  E 

E(8  A) 

7 

NA 

NA 

Example  3.  The  XT  cactus  has  been  determined  to  be  an  Endangered  species.  The  XZ 
cactus  so  closely  resembles  the  XT  cactus  that  enforcement  personnel  cannot  distinguish 
between  the  two.  The  Endangered  XT  cactus  could  be  Ulegally  sold  as  the  non-endangered 
XZ  species,  thus  posing  an  additional  threat  to  the  Endangered  species.  After  following  the 
pix^r  procedures,  the  XZ  cactus  would  be  placed  on  the  list  and  treated  as  though  it  was 
an  Endangered  species.  This  entry  would  appear  as  follows: 

Speries  and  range 


Scientiric  Common  Kuuwn  Portion  of  raiiKt'  whero  Statute  Wlit>n  Special 

name  nam^  di.strilmtion  endangered  or  threatened  listed  rales 


XKum . XYeaclus...,  Aritona . Entire .  E  7  NA 

XZum. . do . .  Arirona  and  Mexico.  NA  E(S,A)  8  NA 


§  17.51  Treatment  as  endangered  or 
threatened. 

(a)  Any  species  listed  in  §  17.11  or 
§  17.12  pursuant  to  S  17.50.  shall  be 
treated  as  Endangered  or  Threatened  as 
indicated  in  the  “Status”  column. 

(b)  All  of  the  provisions  of  Subparts 
C  (Endangered  Wildlife),  D  (Threat¬ 
ened  Wildlife),  P  (Endangered  Plants) 
or  G  (Threatened  Plants),  as  appropri¬ 
ate,  shall  apply  to  any  such  species. 

§  17.52  Permits — similarity  of  appear¬ 
ance. 

Upon  receipt  of  a  complete  applica¬ 
tion  and  unless  otherwise  indicated  in  a 
special  rule,  the  Director  may  issue  per¬ 
mits  for  any  activity  otherwise  prohib¬ 
ited  with  a  species  treated  as  Endan¬ 
gered  or  Threatened  due  to  its  similarity 


of  appearance.  Such  a  permit  may  au¬ 
thorize  a  single  transaction,  a  series  of 
transactifHis,  or  a  number  of  activities 
over  a  specified  period  of  time. 

(a)  Application  requirements.  An  ap¬ 
plication  for  a  permit  imder  this  section 
must  be  submitted  to  the  Director  by  the 
person  who  wishes  to  engage  in  the  pro¬ 
hibited  activity.  The  permit  for  activities 
involving  interstate  commerce  of  plants 
must  be  obtained  by  the  seller;  in  the 
case  of  wildlife,  the  permit  must  be 
tained  by  the  buyer.  The  application 
must  be  submitted  on  an  official  appli¬ 
cation  form  (Form  3-200)  provided  by 
the  Service,  or  must  contain  the  general 
Information  and  certification  required 
by  §  13.12(a)  of  this  subchapter.  It  must 
include  as  an  attachment  all  of  the  fol¬ 
lowing  informatimi:  documentary  evi¬ 
dence,  sworn  affidavits,  or  other  infor¬ 


mation  to  show  species  identification 
and  the  orlgm  of  the  wildlife  or  plant  in 
question.  This  information  may  be  in 
the  form  of  hunting  licenses,  hide  seals, 
official  stamps,  export  documents,  bills 
of  sale,  certification,  expert  opinion,  or 
other  appropriate  information. 

(b)  Issuance  criteria.  Upon  receiving 
an  appUcation  completed  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Director  will  decide  whether  or  not  a 
permit  should  be  issued.  In  making  his 
decision,  the  Director  shall  consider  the 
general  criteria  in  5  13.21(b)  of  this  sub¬ 
chapter  and  the  following  factors: 

(1)  Whether  the  information  submit¬ 
ted  by  the  ai^licant  appears  reliable; 

(2)  Whether  the  information  submit¬ 
ted  by  the  applicant  adequately  Identifies 
the  wildlife  or  plant  in  question  so  as  to 
distinguish  it  fr(»n  any  Endangered  or 
Threatened  wildlife  or  plant. 

(c)  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  Part 
13  of  this  subchapter,  every  permit  issued 
imder  this  section  shall  be  subject  to  the 
following  special  conditions: 

( 1 )  If  indicated  in  the  permit,  a  special 
mark,  to  be  specified  in  the  permit,  must 
be  ai^lied  to  the  wildlife  or  plant,  and 
ronain  for  the  time  designated  in  the 
permit; 

(2)  A  copy  of  the  permit  or  an  identi¬ 
fication  label,  which  includes  the  scien¬ 
tific  name  and  the  permit  number,  must 
accompany  the  wildlife  or  plant  or  its 
container  during  the  course  of  any  ac¬ 
tivity  subject  to  these  regulations. 

(d)  Duration  of  permit.  The  duration 
of  a  permit  issued  under  this  section  shall 
be  designated  on  the  face  of  the  permit. 

Add  a  new  Subpart  F,  consisting  of 
§§  17.61,  17.62,  and  17.63  and  reading  as 
follows: 

Subpart  F — Endangered  Plants 
§  17.61  Prohibitions. 

(a)  Except  as  provided  in  a  permit 
issued  pursuant  to  §  17.62  or  §  17.63,  it 
is  unlawful  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  c(Hn- 
mit,  to  attempt  to  commit,  to  solicit  an¬ 
other  to  commit,  or  to  cause  to  be  com¬ 
mitted,  any  of  the  acts  described  in  para¬ 
graphs  (b)  through  (d)  of  this  section 
in  regard  to  any  Endangered  plant. 

(b)  Import  or  export.  It  is  unlawful 
to  import  or  to  export  any  Endangered 
plant.  Any  shiixnent  in  titmsit  through 
the  United  States  is  an  importation  and 
an  exportation,  whether  or  not  it  has 
entered  the  country  for  customs  pur¬ 
poses. 

(c)  Interstate  or  foreign  commerce.  It 
is  unlawful  to  deliver,  receive,  carry, 
transport,  or  ship  in  interstate  or  foreign 
commerce,  by  any  means  whatsoever, 
and  in  the  course  of  a  commercial  ac¬ 
tivity,  an  endangered  plant. 

(d)  Sale  or  offer  for  sale.  (1)  It  is 
unlawful  to  sell  or  tor  offer  for  sale  in 
interstate  or  foreign  commerce  any  en¬ 
dangered  plant. 

(2)  An  advertisement  for  the  sale  of 
any  endangered  plant  which  carries  a 
warning  to  the  effect  that  no  sale  may 
be  consummated  until  a  permit  has  been  - 
obtained  from  the  Service,  shall  not  be 
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considered  an  offer  for  sale  wfthln  the 
meaning  of  this  subsectioii. 

§  17.62  PermiU  for  acicntific  purpoaca 
or  for  the  eahaneemeiit  ai  propoga- 
tion  or  surrivol. 

Upon  receipt  of  a  complete  application 
the  Director  may  issue  a  permit  au¬ 
thorizing  any  activity  otherwl^  prohibit¬ 
ed  by  S  17.61,  in  accordance  with  the  Is¬ 
suance  criteria  of  this  section,  for  sci¬ 
entific  purposes  or  for  enhancing  the 
propagation  or  survival  of  endangered 
plants.  (See  9 17.72  for  permits  for 
threatened  plants.)  Such  a  permit  may 
authorize  a  single  transaction,  a  series  of 
transactions,  or  a  number  of  activities 
over  a  specified  period  of  time. 

(a)  Application  requirements.  An  ap¬ 
plication  for  a  permit  under  this  section 
must  be  submitted  to  the  Director  by  the 
person  who  wishes  to  engage  In  the  pro¬ 
hibited  activity.  The  permit  for  activities 
involving  Interstate  commerce  must  be 
obtained  by  the  seller  If  the  plants  are 
derived  from  cxiltlvated  stock,  and  by 
the  buyer  If  the  plants  are  taken  from 
the  wild.  The  application  must  be  sub¬ 
mitted  on  an  c^clal  application  form 
(Form  3-200)  provided  by  the  Service,  or 
must  contain  the  general  information 
and  certification  required  by  9  13.12(a) 
of  thu  subchapter.  Requirements  differ 
for  the  Issuance  of  a  pennit  for  activitleB 
dealing  with  plants  obtained  from  the 
wild  (excluding  seeds),  seeds  and  culti¬ 
vated  plants,  or  herbarium  specimens. 
The  applicant  must  ptrovlde  in  an  at¬ 
tachment  the  informaticxi  required  be¬ 
low  and  any  other  Information  that  is 
requested  by  the  Director. 

(1)  For  activities  involving  plants  ob¬ 
tained  from  the  wild  (excluding  seeds) , 
provide  the  following  information: 

(1)  The  scientific  names  of  the  plants 
sought  to  be  covered  by  the  permit; 

(11)  The  estimated  number  of  speci¬ 
mens  sought  to  be  covered  the  per¬ 
mit; 

(ill)  The  year,  country,  and  aiHProxl- 
mate  place  where  taking  occurred  or  will 
occur; 

(Iv)  The  name  and  address  of  the  In¬ 
stitution  or  other  facility  where  the  plant 
sought  to  be  covered  by  the  permit  will 
be  used  or  maintained; 

(v)  A  brief  description  of  the  appli¬ 
cant’s  expertise  and  facilities  as  related 
to  the  proposed  activity; 

(vi)  A  statement  ol  the  applicant’s 
willingness  to  participate  in  a  coopera¬ 
tive  propagation  program,  and  to  main¬ 
tain  or  contribute  data  relating  to  such 
efforts;  and 

(vii)  A  statement  of  the  reasons  why 
the  applicant  is  Justified  in  obtaining  the 
permit.  Including: 

(A)  ’The  activities  sought  to  be  au¬ 
thorised  by  the  permit  and  the  relation¬ 
ship  of  such  activities  to  scientific  pur¬ 
poses  or  enhancing  the  propagation  or 
survival  of  the  speciesi  ajvi 

(B)  ’The  planned  disposltioii  of  such 
Idaat  upon  termination  of  the  activities 
sought  to  be  authorized. 

(2)  For  activities  Involving  seeds  and 
c\iltlvated  plants,  provide  the  following 
Information: 


(1)  ITie  sdentlftc  names  of  the  plants 
sought  to  be  covered  by  ttie  permit; 

01)  A  statement  of  the  api^cant’s 
willingness  to  participate  In  a  coopera¬ 
tive  propagation  program,  and  to  main¬ 
tain  or  cxmtrlbute  data  relating  to  the 
success  of  such  efforts; 

(HI)  A  jiistlficatlon  of  the  activities 
sousdit  to  be  authorized  by  the  permit 
and  the  relationship  of  such  activities  to 
scientific  purposes  or  enhancing  the 
propagation  or  survival  of  the  species; 
and 

(Iv)  If  the  activities  would  Involve 
seeds  obtained  from,  the  wild,  additional 
Information  to  evaluate  the  effects  of 
such  taking  uiwn  the  reproductive  po¬ 
tential  of  the  species  where  the  taking 
will  occur. 

(3)  For  importation  or  exportation  in¬ 
volving  the  non-commercial  loan,  ex¬ 
change.  or  donation  of  herbarium  or  oth- 
er  preserved,  dried,  or  embedded  museum 
specimens  of  any  endangered  species  be¬ 
tween  scientists  or  scientific  institutions, 
provide  the  fofiowlng  information: 

(1)  ’The  name  and  address  of  the  In¬ 
stitution  or  other  facility  where  the 
plants  sought  to  be  covered  by  the  per¬ 
mit  will  be  used  or  maintained;  and 

(il>  A  justification  of  the  activities 
sought  to  be  authorized  by  the  permit 
and  the  relationship  of  such  activities  to 
scientific  purposes  <ur  enhancing  the 
propagation  or  survival  of  the  species. 

(4)  If  the  activity  sought  to  be  au¬ 
thorized  is  with  a  species  also  regulated 
by  the  Convention  on  International 
’Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  additkmal  require¬ 
ments  as  indicated  In  9  23.15(c)  of  Part 
23  of  this  si^hapter  must  be  met.  For 
the  convenience  of  the  applicant,  9  23.15 
(c)  is  repeated  here: 

AppIlcatloiM  for  perz^ts  or  G«rtlflcat«s 
under  this  section  must  be  submitted  to  the 
Director  by  say  pereoD  subject  to  the  ju¬ 
risdiction  of  the  United  Stetes  who  wishes  to 
engege  in  the  ectlvlty.  Eech  implication 
must  be  submitted  on  an  ofllclal  application 
form  (Form  3-200)  provided  by  the  Service, 
or  must  contain  the  general  Information  and 
certtflcatlon  required  by  |  lS.12(a>  of  this 
snb^apter,  and  must  Include,  as  an  attach¬ 
ment,  aa  mucn  of  the  fcdlowlng  Informa- 
tian  as  relates  to  the  purpose  for  whl<^ 
the  applicant  Is  requesting  a- permit  or  cer¬ 
tificate. 

(1)  The  scientific  and  common  names  of 
the  species  (or  taza  to  the  rank  listed  In 
Appendix  I.  n,  or  Tit)  sought  to  be  covered 
by  the  permit,  the  number  of  wildlife  or 
plants,  and  the  activity  sought  to  be  au¬ 
thorised  (such  as  bnportlng.  exporting,  re¬ 
exporting.  etc4 ; 

(2)  A  statement  as  to  whether  the  wildlife 
or  plant,  at  the  time  of  application,  (i)  is  liv¬ 
ing  In  the  wild,  (11)  is  living  but  Is  not  In 
the  wild,  or  (ffi)  Is  dead; 

(8)  A  desCTlptlon  of  the  wtldtwe  or  plant. 
Including  (I)  stee,  (H)  sex  (If  known),  and 
(ttt)  typo  of  goods.  If  It  la  a  part  or  deriva¬ 
tive; 

(4)  In  the  ease  of  living  wUdhfe  or  plants, 
(1)  a  description  of  the  tyiie.  else  and  con¬ 
struction  of  any  container  the  wUdllfe  or 
plant  wm  be  placed  In  during  transportation; 
and  (tt)  the  arrangements  for  Watering  and 
o<hei  alee  caring  for  the  wlldltfe  or  plant 
during  transportation; 

(6)  The  name  and  address  of  the  person 
In  a  f<nelgn  country  to  whom  the  wildlife 


or  plant  is  to  be  exported  from  the  United 
Staten  or  frtxn  whom  the  wOdMe  er  plant  Is 
to  be  Imported  Mo  the  Unttsd  States; 

(•)  The  country  and  placa  wfaare  the  wild¬ 
life  or  plant  waa  or  la  to  be  taken  from  the 
wild: 

(7)  In  the  caee  of  wlldUfb  or  plants  listed 
te  Appendix  I  to  be  Imported  Into  the  United 
States,  (1>  a  statement  of  the  purpoaea  end 
detelle  of  the  aeUvltlaa  for  which  the  wlld- 
ttfe  or  plant  Is  to  be  Imported;  (tt)  a  brl^ 
resume  of  the  technical  expertlae  of  the  ap¬ 
plicant  or  other  peraone  who  wlU  care  for 
the  wildlife  or  plant;  (Ui)  the  name,  ad¬ 
dress  and  a  description.  Including  dlac^ums 
or  photographs,  of  the  facility  where  the 
wildlife  or  plant  wlU  be  maintained;  and 
(tv)  a  deaulptlon  of  all  mortalttlea,  in  the 
two  years  preceding  the  date  cf  this  appll- 
catKm.  Involving  any  wlldUfe  spedas  covered 
in  the  ^plication  (or  any  species  of  the 
same  genua  or  family)  held  by  the  appli¬ 
cant,  Including  the  causes  and  steps  taken  to 
avoid  such  mortalities;  and 

(8)  Copies  of  documents,  sworn  affidavits 
or  other  evidence  showing  that  either  (t>  the 
wildlife  or  plant  was  acquired  peter  to  the 
date  the  Cbnventloti  epittlad  to  tt.  or  (tt) 
the  wildlife  or  plant  was  bred  In  captivity  or 
artlflctally  propagated,  or  waa  part  of  or 
derived  therefrom,  or  (ttl)  the  wildlife  or 
plant  Is  an  herbarium  apeclmen,  other  pre¬ 
served.  dried  or  embedded  museum  qieclmen, 
or  nve  plant  material  to  be  Imported,  ex¬ 
ported  or  re-exported  as  a  non-comraerdal 
loan,  donatloB  or  exchange  between  scientists 
er  aclentUte  Instltutlona. 

(b)  Issuance  criteria.  Uixm  recetving 
an  application  completed  in  accordance 
wltb  Ktaragraph  (a)  of  this  section,  the 
Director  will  decide  whether  or  not  a 
permit  should  be  issued.  In  making  his 
decision,  the  Director  shall  consider,  in 
addition  to  the  general  criteria  In  9  13.21 
(b)  of  this  subchapter,  the  following 
factors: 

(1)  Whether  the  purpose  for  which 
the  permit  is  request^  will  enhance  the 
survival  of  the  species  In  the  wild: 

(2)  Whether  the  purpose  for  which 
the  permit  Is  request^  will  enhance  the 
propagation  of  the  species: 

(3)  The  opinions  or  views  of  scientists 
or  other  persons  or  organizations  having 
expertise  concerning  the  plant  or  other 
matters  germane  to  the  aiH>Ucatlon:  and 

(4)  Whether  the  expertise,  facilities, 
or  other  resources  available  to  the  ap¬ 
plicant  appear  adequate  to  successfully 
accotnph^  the  obj^tives  staged  in  the 
application. 

<c>  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  Part 
13  oi  this  subchapter,  every  permit  is¬ 
sued  under  this  section  shall  be  subject 
to  the  following  ^lecial  conditions: 

(1)  If  requested,  the  permittee  shaD 
submit  to  the  IMrector  a  written  report 
of  the  activities  authorized  by  the  ]?er- 
mlt.  Such  report  must  be  postmarked  by 
the  date  specified  in  the  permit  or  other¬ 
wise  requested  by  the  Director. 

(2)  A  copy  of  the  permit  or  an  Iden- 
Ufieatkm  httiel,  whkdi  Inchides  the  scl- 
entlflc  name,  the  pmsit  number,  and 
a  statement  that  the  plant  is  of  “wild 
origin’’  or  “cultivated  origin”  must  ac- 
compemy  the  plant  or  its  container  dur¬ 
ing  the  course  of  any  activity  subject  to 
these  regulations,  unless  the  specimens 
meet  the  special  conditions  referred  to 
in  paragraph  (c)  (3)  of  this  subsection. 


FEDERAL  RECrSTEt,  VOL  42,  NO.  122 — FRIDAT,  JUNE  24,  1977 


32380 

(3)  In  the  case  of  plants  that  are  her* 
barium  specimens,  or  other  preserved, 
dried  or  embedded  museum  specimens 
to  be  imported  or  exported  as  a  non- 
commercied  loan,  exchange  or  donation 
between  scientists  or  scientific  institu¬ 
tions,  the  names  and  addresses  of  the 
consignor  and  consignee  must  be  on  each 
package  or  container.  A  description  such 
as  “herbarium  specimens”  and  the  code 
letters  assigned  by  the  Service  to  the 
scientists  or  scientific  institution  must  be 
entered  on  the  Customs  declaration  form 
affixed  to  each  package  or  container 
If  the  specimens  are  of  taxa  also  regu¬ 
lated  by  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  the  letters  “CITES” 
(acronym  for  the  Convention)  also  must 
be  entered  on  the  Customs  declaration 
form,  as  indicated  in  S  23.15(e)  (3)  of 
Part  23  of  this  subchapter. 

(d).  Duration  of  permit.  The  duration 
of  a  permit  issued  under  this  section  shall 
be  designated  on  the  face  of  the  permit. 

§  17.63  Economic  hardship  permits. 

Upon  receipt  of  a  complete  applica¬ 
tion,  the  Director  may  issue  a  permit 
authorizing  any  activity  otherwise  pro¬ 
hibited  by  §  17.61,  in  accordance  with 
Section  10(b)  of  the  Act  and  the  issu¬ 
ance  criteria  of  this  section,  in  order  to 
prevent  undue  economic  hardship.  No 
such  exemption  may  be  granted  for  the 
importation  or  exportation  of  a  sp>ecies 
also  listed  fn  Appendix  I  of  the  Conven¬ 
tion  on  International  Trade  in  Endan¬ 
gered  Species  of  Wild  Fauna  and  Flora, 
if  the  specimen  would  be  used  in  a  com¬ 
mercial  activity. 

(a)  Application  requirements.  An  ap¬ 
plication  for  a  permit  under  this  section 
must  be  submitted  to  the  Director  by  the 
person  allegedly  suffering  undue  eco¬ 
nomic  hardship  because  his  desired  ac¬ 
tivity  is  prohibited.  Tlie  application  must 
be  submitted  on  an  official  application 
form  (Form  3-200)  provided  by  the  Serv¬ 
ice,  or  must  contain  the  general  informa¬ 
tion  and  certification  required  by  §  13.12 
(a)  of  this  subchapter.  It  must  include, 
as  an  attachment,  all  of  the  information 
required  in  §  17.62  plus  the  following 
additional  information. 

(1)  ITie  possible  legal  or  economic  al¬ 
ternatives  to  the  activity  sought  to  be 
authorized  by  the  permit. 

(2)  A  full  statement,  accompanied  by 
copies  of  all  relevant  correspondence, 
showing  the  applicant’s  involvement  with 
the  plant  sou^t  to  be  covered  by  the 
permit  (as  well  as  his  involvement  with 
similar  plants) .  The  applicant  should  in¬ 
clude  information  on  that  portion  of  his 
income  derived  from  activities  involving 
such  plants  in  relation  to  the  balance 
of  his  Income  during  the  calendar  year 
immediately  preceding  eitlier  the  Fed¬ 
eral  Register  notice  of  review  of  the 
status  of  the  species  or  proposed  rule- 
making  to  list  the  species  as  Endangered, 
whichever  is  earlier. 

(3)  Where  applicable,  proof  of  a  con¬ 
tract  or  other  binding  legal  obligation 
whi(^; 
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(i)  Deals  specifically  with  the  plant 
sought  to  be  covered  by  the  permit; 

(ii)  Became  binding  prior  to  the  date 
of  the  Federal  Register  notice  of  review 
of  the  status  of  the  species  or  proposed 
rulemaking  to  list  the  species  as  en¬ 
dangered,  whichever  is  earUer;  and 

(iii)  Will  cause  monetary  loss  of  a 
given  dollar  amount  if  the  permit  sought 
under  this  section  is  not  granted. 

(b)  Issuance  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Director  will  decide  whether  or  not  a 
permit  should  be  issued  for  economic 
hardship,  as  defined  in  Section  10(b)  of 
the  Act.  In  making  his  decision,  the  Di¬ 
rector  shall  consider,  in  addition  to  the 
general  criteria  in  §  13.21(b)  of  this  sub¬ 
chapter,  the  following  factors: 

(1)  Whether  the  purpose  for  which  the 
permit  is  requested  will  significantly  af¬ 
fect  the  survival  of  the  species  in  the 
wild; 

(2)  The  economic,  legal,  or  other  al¬ 
ternatives  or  relief  available  to  the 
applicant; 

(3)  The  amount  of  evidence  that  the 
applicant  was  in  fact  party  to  a  contract 
or  other  binding  legal  obligation  which: 

(i)  Deals  specifically  with  the  plant 
sought  to  be  covered  by  the  permit;  and 

(ii)  Became  binding  prior  to  the  date 
of  the  Federal  Register  notice  of  review 
of  the  status  of  the  species  or  proposed 
rulemaking  to  list  the  species  as  en-- 
dangered,  whichever  is  earlier; 

(4)  The  severity  of  economic  hardship 
which  the  contract  or  other  binding  legal 
obligation  referred  to  in  paragraph  (b) 
(3)  of  this  subsection  would  cause  if  the 
permit  were  denied; 

(5)  Where  applicable,  the  portion  of 
the  applicant’s  income  which  would  be 
lost  if  the  permit  were  denied,  and  the 
relationship  of  that  portion  to  the  bal¬ 
ance  of  his  income. 

(c)  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  Part 
13  of  this  subchapter,  every  permit 
issued  under  this  section  may  be  subject 
to  any  of  the  following  special  conditions: 

(1)  If  requested,  the  permittee  shall 
submit  to  the  Director  a  written  report  of 
the -activities  authorized  by  the  permit. 
Such  report  must  be  postmarked  by  the 
date  specified  in  the  permit  or  otherwise 
requested  by  the  Director. 

(2)  If  requested,  the  permittee  shall 
report  to  the  Service’s  office  designated 
in  the  permit  the  death,  destruction  or 
loss  of  all  living  plants  covered  by  the 
permit  Such  report  must  be  postmarked 
by  the  date  specified  in  the  permit  or 
otherwise  requested  by  the  Director. 

(d)  Duration  of  permit.  ITie  duration 
of  a  permit  issued  under  this  section  shall 
be  designated  on  the  face  of  the  permit 
No  permit  issued  under  this  section  shall 

be  valid  for  more  than  one  year  from 
the  date  of  a  Federal  Register  notice  of 
review  of  the  status  of  the  species  or 
proposed  rulmiaking  to  list  the  species 
as  endangered,  whichever  is  earlier. 

Add  a  new  Subpart  O,  consisting  of 
§S  17.71  and  17.72  and  reading  as  follows: 


Subpart  G — ^Threatened  Plants 
§  17.71  Prohibitions. 

(a)  Except  as  provided  in  Subpart  A 
of  this  part,  or  in  a  permit  issued  under 
this  subpart,  all  of  the  provisions  in 
§  17.61  shall  apply  to  Threatened  plants, 
with  the  following  exception.  S^ds  of 
cultivated  specimens  of  species  treated 
as  threaten^  shall  be  exempt  from  all 
the  provisions  of  §  17.61,  provided  that  a 
statement  that  the  seeds  are  of  “culti¬ 
vated  origin”  accompanies  the  seeds  or 
their  container  during  the  course  of  any 
activity  otherwise  subject  to  these  regu¬ 
lations. 

(b)  Whenever  a  special  rule  in  §§  17.73 
to  17.78  applies  to  a  threatened  species, 
none  of  the  provisions  of  paragraph  (a) 
of  this  section  will  apply.  The  special  rule 
will  contain  all  the  applicable  prohibi¬ 
tions  and  exceptions.  If  indicated  by 
special  rule,  the  exception  for  seeds  in 
paragraph  (a)  of  this  section  shall  not 
apply  to  the  threatened  species. 

§  17.72  PermilB  general. 

Upon  receipt  of  a  complete  application, 
the  Director  may  issue  a  permit  authoriz¬ 
ing  any  activity  othenvise  prohibited 
with  regard  to  threatened  plants.  The 
permit  shall  be  governed  by  the  provi¬ 
sions  of  this  section  unless  a  special  rule 
applicable  to  the  plant  is  provided  in 
§§  17.73  to  17.78.  A  permit  issued  under 
this  section  must  be  for  one  of  the  fol¬ 
lowing:  scientific  purposes,  the  enhance¬ 
ment  of  the  propagation  or  survival  of 
the  threatened  species,  economic  hard¬ 
ship,  botanical  or  horticultural  exhibi¬ 
tion,  educational  purposes,  or  other  ac¬ 
tivities  consistent  with  the  purposes  and 
policy  of  the  Act.  Such  a  permit  may 
authorize  a  single  transaction,  a  series 
of  transactions,  or  a  number  of  activities 
over  a  specified  period  of  time. 

(a)  Application  requirements.  An  ap¬ 
plication  for  a  permit  under  this  section 
must  be  submitted  to  the  Director  by  the 
person  who  wishes  to  engage  in  the  pro¬ 
hibited  activity.  The  permit  for  activities 
involving  Interstate  commerce  must  be 
obtained  by  the  seller  if  the  plants  are 
derived  from  cultivated  stock,  and  by 
the  buyer  if  the  plants  are  taken  from 
the  wild.  The  application  must  be  sub¬ 
mitted  on  an  official  application  form 
(Form  3-con  tain  the  general  information 
and  200)  provided  by  the  Service  or  must 
contain  the  general  information  and 
certification  required  by  S  13.12(a)  of 
this  subchapter.  Requirements  differ 
for  the  issuance  of  a  permit  for  activities 
dealing  with  plants  obtained  from  the 
wild  (excluding  seeds),  seeds  obtained 
from  the  wild  and  cultivated  plants,  or 
herbarium  specimens.  The  applicant 
must  provide  in  an  attachment  the  in¬ 
formation  required  below  and  any  other 
Information  that  is  requested  by  the  Di¬ 
rector. 

(1)  For  activities  involving  plants  ob¬ 
tained  from  the  wild  (excluding  seeds) , 
provide  the  following  information: 

(i)  The  scientific  names  of  the  plsmts 
sought  to  be  covered  by  the  permit; 


fOERAL  register,  VOL.  42,  NO.  122 — FRIDAY,  JUNE  24,  1977 


RULES  AND  REGULATIONS 


32381 


(ii)  The  estimated  number  of  speci¬ 
mens  sought  to  be  covered  by  the  per¬ 
mit: 

<iii)  The  year,  country,  and  approxi¬ 
mate  place  where  taking  occurred  or  will 
occur; 

(iv>  A  brief  description  of  the  appli¬ 
cant’s  expertise  and  facilities  as  related 
to  the  proposed  activity ; 

(V)  A  justification  of  the  activities 
sought  to  be  authorized  by  the  permit 
and  the  relationship  of  such  activities  to 
scientific  purposes,  enhancing  the  propa¬ 
gation  or  survival  of  the  species,  or  oth¬ 
er  objectives  consistent  with  the  pur¬ 
poses  and  policy  of  the  Act;  and 

(Vi)  A  statement  of  the  applicant’s 
willingness  to  participate  in  a  coopera¬ 
tive  propagation  program,  and  to  main¬ 
tain  or  contribute  data  relating  to  such 
efforts. 

(2)  For  activities  involving  seeds  ob¬ 
tained  from  the  wild  and  cultivated 
plants,  provide  the  following  informa¬ 
tion: 

(i)  The  scientific  names  of  the  plants 
sought  to  be  covered  by  the  permit; 

(ii)  A  statement  of  the  applicant’s 
willingness  to  participate  in  a  coopera¬ 
tive  propagation  program,  and  to  main¬ 
tain  or  contribute  data  relating  to  the 
success  of  such  efforts;  and 

(iii)  A  justification  of  the  activities 
sought  to  be  authorized  by  the  permit 
and  the  relationship  of  such  activities  to 
scientific  purposes,  enhancing  the  propa¬ 
gation  or  survival  of  the  species,  or  other 
objectives  consistent  with  the  purposes 
and  policy  of  the  Act. 

(3 )  For  importation  or  expoi'tation  in¬ 
volving  the  non -commercial  loan,  ex- 
■  change  or  donation  of  herbarium  or  oth¬ 
er  preserved,  dried  or  embedded  museum^ 
specimens  of  all  threatened  species  be-* 
tween  scientists  or  scientific  institutions, 
provide  the  following  information : 

(1)  The  name  and  address  of  the  in¬ 
stitution  or  other  facility  where  the 
plants  sought  to  be  covered  by  the  per¬ 
mit  will  be  used  or  maintained;  and 

(ii)  A  justification  of  the  activities 
sought  to  be  authorized  by  the  permit 
and  the  relationship  of  such  activities  to 
scientific  purposes,  enhancing  the  propa¬ 
gation  or  survival  of  the  species,  or  other 
objectives  consistent  with  the  purposes 
and  policy  of  the  Act. 

(4)  If  the  activity  sought  to  be  au¬ 
thorized  is  with  a  species  also  regulated 
by  the  Convention  on  International 
Trade  in  EIndangered  Species  of  Wild 
Fauna  and  Flora,  additional  require¬ 
ments  as  indicated  in  §  23.15(c)  of  Part 
23  of  this  subchapter  must  be  met.  For 
the  conveniaice  of  the  applicant,  §  23.15 
(c)  is  repeated  here: 

Applications  for  permits  or  certificates  un¬ 
der  this  section  must  be  submitted  to  the 


Director  by  any  person  subject  to  the  juris¬ 
diction  of  the  United  States  who  wishes  to 
engage  In  the  activity.  Each  application  must 
be  submitted  on  an  official  application  form 
(Form  3-200)  provided  by  the  Service,  or 
must  contain  the  general  Information  and 
certification  required  by  I  13.12(a)  of  this 
subchapter,  and  must  Include,  as  an  at¬ 
tachment.  as  much  of  the  following  informa¬ 
tion  as  relates  to  the  purpose  for  which  the 
applicant  Is  requesting  a  permit  or  certificate. 

(1)  The  scientific  and  common  names  of 
the  species  (or  taxa  to  the  rank  listed  In 
Appendix  I.  II  or  III)  sought  to  be  cov¬ 
ered  by  the  permit,  the  number  of  wildlife  or 
plants,  and  the  activity  sought  to  be  au¬ 
thorized  (such  as  importing,  exporting,  re¬ 
exporting,  etc.) ; 

(2)  A  statement  as  to  whether  the  wildlife 
or  plant,  at  the  time  of  application.  (1)  Is 
living  In  the  wild.  (11)  Is  living  but  Is  not 
In  the  wUd.  or  (111)  Is  dead: 

(3)  A  description  of  the  wildlife  or  plant. 
Including  (1)  size.  (11)  sex  (If  known),  and 
(111)  type  of  goods.  If  It  Is  a  part  or  deriva¬ 
tive; 

(4)  In  the  case  of  living  wildlife  or  plants. 
(1)  a  description  of  the  type,  size  and  con¬ 
struction  of  any  container  the  wildlife  or 
plant  will  be  placed  In  during  tran^)orta- 
tlon;  and  (11)  the  arrangements  for  water¬ 
ing  and  otherwise  caring  for  the  wildlife  or 
plant  during  transportation; 

(5)  The  name  and  address  of  the  person 
In  a  foreign  country  to  whom  the  wildlife 
or  plant  Is  to  be  exported  froq?  the  United 
States,  or  from  whom  the  wildlife  or  plant 
Is  to  be  Imported  Into  the  United  States; 

(6)  The  country  and  place  where  the  wild¬ 
life  or  plant  was  or  is  to  be  taken  from  the 
wild; 

(7)  In  the  case  of  wildlife  or  plants  listed 
In  Appendix  I  to  be  Imported  Into  the  United 
States.  (1)  a  statement  of  the  purposes  and 
details  of  the  activities  for  which  the  wild¬ 
life  or  plant  Is  to  be  imported;  (11)  a  brief 
resume  of  the  technical  expertise  of  the  ap¬ 
plicant  or  other  persons  who  will  care  for 
the  wildlife  or  plant:  (111)  the  name,  address 
and  a  description.  Including  diagrams  or 
photographs,  of  the  facility  where  the  wild¬ 
life  or  plant  will  be  maintained:  and  (Iv) 
a  description  of  all  mortalities,  in  the  two 
years  preceding  the  date  of  this  application. 
Involving  any  wildlife  species  covered  In  the 
application  (or  any  8pecle.s  of  the  same  genus 
or  family)  held  by  the  applicant,  including 
the  causes  and  steps  taken  to  avoid  such 
mortalities;  and 

(8)  Copies  of  documents,  sworn  affidavits, 
or  other  evidence  showing  that  either  (1)  the 
wildlife  or  plant  was  acquired  prior  to  the 
date  the  Convention  applied  to  It.  or  (11)  the 
wildlife  or  plant  was  bred  In  captivity,  or 
artificially  propagated,  or  was  part  of  or 
derived  therefrom,  or  (111)  the  wildlife  or 
plant  is  an  herbarium  specimen,  other  pre¬ 
served,  dried,  or  embedded  museum  speci¬ 
men.  or  live  plant  material  to  be  imported, 
exported,  or  re-exported  as  a  non-commercial 
loan,  donation,  or  exchange  between  scien¬ 
tists  or  scientific  Institutions. 

(b)  Issuance  criteria.  Upon  receiving 
an  application  completed  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Director  will  decide  whether  or  not  a 
permit  should  be  issued.  In  making  his 


decision,  the  Director  shall  consider,  in 
addition  to  the  general  criteria  in  §  13.- 
21(b)  of  this  subchapter,  the  following 
factors: 

(1)  Whether  the  purpose  for  which 
the  permit  is  requested  will  enhance  the 
survival  of  the  species  in  the  wild; 

(2)  Whether  the  purpose  for  which 
the  permit  is  requested  will  enhance  the 
propagation  of  the  species: 

(3)  The  opinions  or  views  of  scientists 
or  other  persons  or  organizations  having 
expertise  concerning  the  plant  or  other 
matters  germane  to  the  application:  and 

(4)  Whether  the  expertise,  facilities, 
or  other  resources  available  to  the  appli¬ 
cant  appear  adequate  to  successfully  ac¬ 
complish  the  objectives  stated  in  the 
application. 

(c)  Permit  conditions.  In  addition  to 
the  general  conditions  set  forth  in  Part 
13  of  this  subchapter,  every  permit  is¬ 
sued  under  this  section  shall  be  subject 
to  the  following  special  conditions; 

(1)  If  requested,  the  permittee  shall 
submit  to  the  Director  a  written  report  of 
the  activities  authorized  by  the  permit. 
Such  report  must  be  postmarked  by  the 
date  specified  in  the  permit  or  otherwise 
rdbuested  by  the  Director. 

(2)  A  copy  of  the  permit  or  an  identi¬ 
fication  label,  which  includes  the  scien¬ 
tific  name,  the  permit  number,  and  a 
statement  that  the  plant  is  of  “wild  ori¬ 
gin’’  or  “cultivated  origin"  must  accom¬ 
pany  the  plant  or  its  container  during 
the  course  of  any  activity  subject  to 
these  regulations,  unless  the  specimens 
meet  the  special  conditions  referred  to 
in  paragraph  (c)  (3)  of  this  subsection. 

(3)  In  the  case  of  plants  that  are 
herbarium  specimens,  or  other  preserved, 
dried,  or  embedded  museum  specimens 
to  be  imported  or  exported  as  a  non¬ 
commercial  loan  exchange  or  donation 
between  scientists  or  scientific  institu¬ 
tions,  the  names  and  addresses  of  the 
consignor  and  consignee  must  be  on  each 
package  or  container.  A  description  such 
as  “herbarium  specimens”  and  the  code 
letters  assigned  by  the  Service  to  the 
scientist  or  scientific  institution  must  be 
entered  on  the  Customs  declaration  form 
affixed  to  each  package  or  container.  If 
the  specimens  are  of  taxa  also  regulated 
by  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  the  letters  “CITES’’ 
(acronym  for  the  Convention)  also  must 
be  entered  on  the  Customs  declaration 
form  as  indicated  in  $  23.15(e)  (3)  of 
Part  23  of  this  subchapter. 

(d)  Duration  of  permit.  ’The  duration 
of  a  permit  issued  under  this  section 
shall  be  designated  cm  the  face  of  the 
permit. 

§§  17.73—17.78  [Reserved] 
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